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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

TERRY RICHARDS,

Plaintiff,

v. CASE NO. 8:01-cv-1665-T-30TBM

UNITED STATES OF AMERICA,

Defendant.
I

ANSWER

Comes now the defendant, United States of America, by and through the

undersigned Assistant United States Attorney, and answers plaintiff's complaint,

specifically following plaintiff's numbered paragraphs, and utilizing the same paragraph

numbering as plaintiff, as follows:

1. This paragraph characterizes plaintiff's civil action to which no response

is required. To the extent a response is deemed necessary, defendant denies the

~lIegations in this paragraph.

2. ' Defendant admits that plaintiff filed an administrative tort claim with the

Department of Veterans Affairs on November 15, 2000, which was formally denied by
I

letter dated July 16, 2001. Defendant admits that the date of denial was amended to

July 18, 2001 due to a clerical error in the mailing address. Defendant denies all other

allegations in paragraph 2.

3. Defendant denies the allegations regarding plaintiff's citizenship and

residency for lack of knowledge or information sufficient to form a belief as to the truth
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therein. Defendant admits that the plaintiff was honorably discharged from the United

States Army; that the Department of Veterans Affairs Medical Center at Bay Pines,

Florida is within the jurisdiction of the United States District Court for the Middle District

of Florida.

4. Defendant admits that plaintiff was accepted for admission to the

Domiciliary at the Bay Pines VA Medical Center, and was admitted on October 13,

1998. Defendant denies all other allegations in paragraph 4.

5. Defendant admits that plaintiff was admitted to the Domiciliary at the Bay

Pines VA Medical Center on October 13, 1998.

6. The allegations in this paragraph contain legal conclusions as to which no

responsive pleading is required.

7. This paragraph contains conclusions of law as to which no responsive

pleading is required. However, to the extent that a response may be required,

defendant denies the allegations in this paragraph.

. 8. The allegations in this paragraph contain legal conclusions as to which no

responsive pleading is required. To the extent a response may be required, the

allegations are denied.

9. Defendant denies each and every allegation contained in paragraph 9 of

the complaint.

10. Defendant denies the allegations in this paragraph for want of sufficient

knowledge or information to form a belief as to their truth.
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11. Defendant denies each and every allegation of paragraph 11 of the

complaint.

12. Defendant denies the allegations in paragraph 12 of want of sufficient

knowledge or information to form a belief as to their truth. On information and belief,

the name of library referred to paragraph 12 is Gulf Beaches Public Library, located at

260 Municipal Drive, Madeira Beach, Florida.

13. Defendant admits that the plaintiff was seen in the emergency room at

Bay Pines VA Medical Center late in the evening of January 13, 1999 and early in the

morning of January 14, 1999. Defendant admits that no MRI of plaintiffs lumbar spine

was ordered at that time. Defendant denies all other allegations in paragraph 13.

14. Defendant denies the allegations in paragraph 14 as they are inaccurate

and therefore misleading.

15. Defendant admits that a meeting was held on or about January 27, 1999.

Defendant denies all other allegations in paragraph 15.

16. Defendant admits that a meeting was held on or about February 19, 1999.

Defendant denies all other allegations in paragraph 16.

17. Defendant denies the allegations in paragraph 17.

18. Defendant admits that plaintiff was discharged from the Domiciliary at the

VA Medical Center, Bay Pines, Florida on March 3, 1999. Defendant denies all other

allegations in paragraph 18.

19. Defendant denies the allegations in paragraph 19 for lack of sufficient

information t form a belief as to their truth.
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20. Defendant denies that plaintiff's discharge was wrongful. The remaining

allegations of paragraph 20 are denied for want of sufficient information to form a belief

as to their truth.

21. Defendant denies the allegations in paragraph 21 for lack of sufficient

information to form a belief as to their truth.

22. Defendant denies the allegations in paragraph 22.

23. Defendant denies the allegations in paragraph 23.

24. Defendant denies the allegations of paragraph 24 insofar as they have

heretofore been denied in defendant's responses to paragraphs 1 through 23 of the

complaint. Defendant specifically denies that any of its agents or employees were in

any fashion negligent, or that any such alleged negligence was the proximate cause of

physical, emotional or psychological injuries to the plaintiff, including alleged mental

anguish, pain and suffering. Defendant specifically denies that any of its agents or

employees failed to make a proper diagnosis of any condition allegedly suffered by the

plaintiff, and denies that its agents and employees failed to order or perform necessary

diagnostic tests.

FIRST DEFENSE

. Any recovery by plaintiff is limited to the amount of the claim and alleged

damages and alleged injuries asserted therein which plaintiff presented

administratively. 28 U.S.C. § 2675.
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SECOND DEFENSE

The injuries and/or damages alleged in the complaint, which the United States

denies, were neither directly nor proximately caused by any negligent acts or omissions

of any employee or agent of the United States of America.

THIRD DEFENSE

The existence of a medical injury shall not create any inference or presumption

of negligence against the defendant, and plaintiff maintains the burden of proving that

any injury was proximately caused by a breach of the prevailing standard of care, skill,

and treatment which, in light of all relevant surrounding circumstances, was then

recognized as acceptable and appropriate by reasonably prudent, similar health care

providers.

FOURTH DEFENSE

In the event any liability is found against the defendant, which liability the United

States denies, the United States of America is entitled to a set-off for any and all

collateral sources of indemnity available to plaintiff pursuant to Florida Statutes and

case law.

FIFTH DEFENSE

The United States of America is not liable under the Federal Tort Claims Act for

criminal acts such as unlawful conspiracies, nor is it liable for certain willful and/or

intentional torts, as alleged in the complaint.

5

-- --



. - -. . --------..

WHEREFORE, the defendant United States of America prays that the complaint

for damages be denied, and that the court grants such other and further relief as may

be appropriate.

Respectfully submitted,

By:
MICHAEL L RUBINSTEIN
Assistant United States Attorney
USAO No. 036
400 North Tampa Street, Suite 3200
Tampa, Florida 33602
Telephone: (813) 274-6346
Facsimile: (813) 274-6200

OF COUNSEL:

Jennifer M.McCoy
Senior Attorney
Office of Regional Counsel
Department of Veterans Affairs
P.O. Box 5005
Bay Pines, Florida 33744
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by United States mail, this 20 day of November, 2001, to the following:

Terry Richards, Pro Se
P. O. Box 66202
St. Petersburg, Florida 33736-6202

MICHAEL L. RUBINSTEIN
Assistant United States Attorney
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